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The Compliance Order

“Notice is hereby given that violation of, or failure to comply
with, the foregoing order may subject Respondents to (1)
civil penalties of up to $32,500 per day of violation.”

and documentation related to the conditions at the Site and
the restoration activities conducted pursuant to this Order.”




The Ninth Circuit’s Opinion

“IT]he civil penalties provision is committed to judicial,
not agency, discretion. ... Any penalty ultimately
assessed against the Sacketts would therefore reflect a
discretionary, judicially determined penalty, taking into
account a wide range of case-specific equitable factors,
and imposed only after the Sacketts have had a full and
fair opportunity to present their case in a judicial
forum.”




At the U.S. Supreme Court



Chief Justice Roberts
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The Court’s Opinion
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SUPREME COURT OF THE UNITED STATES

“The Government warns that the EPA is less likely to use [compliance]
orders if they are subject to judicial review. That may be true---but it
will be true for all agency actions subject to judicial review. The APA’s
presumption of judicial review is a repudiation of the principle that
efficiency of regulation conquers all.”

order or ruhate a cvil esforcement acttom. 312198)(3). [he result-
ing civil penslty may not “exceed [337,5300] per day for each wiola-
ton” §131%d). The Government contends that the amount doubles
to 375,000 when the EPA prevails agminst a person who has been 1s-
sued a compliance order but has fadled to comply.

The Sackerts, petitoners here, received a complismes order from
the EPA which stated that their remdential lot contained navigable
waters and that their comstruction project violated the Act. The
Sacketts sought declarative and injunctive rebief in the Federal Dhs-
trict Court, comtemding that the compliance order was “srkitrscy
[amd] cspriciows” under the Admumstranve Procedure Act (APA), 5
U5 C.ET06(20A), and that it deprived them of dus process m wviola-
ton of the Fifth Amendment The Thsmet Court dismmssed the
claims for want of subject-matter juniadiction. The Minth Cirewit af-
frmed concludmg that the Cleam Water Act precluded pre-
enforcement judicial review of complismce orders and that such pre-
chuziom did not viclate due process.

Held: The Sacketts may bring a avil acton uwnder the APA to challenze
the 1ssuance of the EPA's arder. Pp. 410

{a) The APA provides for judicial review of “final agency actiom for
whach there 15 mo other adequate remedy 1 a court™ 5T 3. C. §T04.
The comphance order here has all the hallmarks of APA finabry.
Terough 1t, the EPA “determuned” “nghts or oblizations,” Benneft v.




Justice Alito’s Concurrence

Citeas: 566U 3. (2012 1
ALTTG, J., concurming

SUPREME COURT OF THE UNITED STATES

Ma. 10-1062

“The position taken by the Federal Government [in this
case] would have put the property rights of ordinary
Americans entirely at the mercy of [EPA] employees.”

“The reach of the Clean Water Act is notoriously
unclear.”

“In a nation that values due process, not to mention
private property, such treatment [like what the Sacketts
received] is unthinkable.”

“Real relief requires Congress to do what it should have
done in the first place: provide a reasonably clear rule
regarding the reach of the Clean Water Act.”

matter, that 15 just too bad. Unfil the EPA sues them,
they are blocked from access to the courts, and the EPA
may wailt as long as 1t wants before deciding to sue. By
that time, the potential fines may easily have reached the



Is this a water of the United
States?



Rapanos v. United States

* Plurality opinion
— Relatively permanent waters

— Wetlands with a continuous surface water
connection, and the line-drawing problem

* Kennedy concurrence
— Significant nexus

— Substantially affects the physical, chemical, and
biological integrity of downstream waters



Draft Clean Water Act Guidance

Traditional navigable waters

Interstate waters

Wetlands adjacent to traditional navigable or interstate
waters

Relatively permanent waters

Wetlands that directly abut relatively permanent waters




Jurisdiction with a significant nexus

Tributaries to traditional navigable or interstate waters

Wetlands adjacent to such tributaries

Potentially other waters such as mudflats, sandflats, sloughs,
prairie holes




Problems with the Guidance

Expansive understanding of “adjacent” to allow for
jurisdiction without a hydrological connection, so long as the
wetland is close enough or there is an “ecological”
connection

Finding a significant nexus based on physical, chemical, or
biological impacts

Finding jurisdiction over wetlands that are clearly
distinguishable from relatively permanent waterbodies

Finding jurisdiction over all interstate waters, whether or not
navigable




www.pacificlegal.org



